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RECENT CASES 


Basements - Effect of vagueness in the 
description of an easement to build power 
lines across land 


Defendant light and power company held 
‘an easement entitling it to build power 
lines on certain described areas of the 
burdened premises and to cut down trees 
endangering or interfering with the ef- 
ficiency of the power lines, Defendant 
built power lines on its right of way and 
later it cut down three trees which it 
alleged interfered with the efficiency 
of the power lines and were so close to 
them as to create a source of danger, 
Plaintiff sued to recover the value of 
the trees. On special issues submitted 
to the jury, the jury found that the trees 
did not interfere or endanger the power 
lines, and judgment was given for plain- 
tiff. Defendant appealed. Held, judgment 
reversed. Texas Power & Light Co. v. 
Casey, 138 S.W.(2a) 594 (Tex. 1940). 


The plaintiff contended that the ease- 
ment under which the trees were cut was 
void for lack of definite description of 
the course and width of the right of way. 
The court ruled that the claim of vaguc- 
ness was without merit since the easement 
sufficiently described the right of way, 
and, if it did not, then defendant had the 
right to select a right of way of such 
course and width as was reasonably nececs- 
sary for the purpose of building and main- 
@ taining its transmission lines, 


In addition, there wore sevcoral proced- 
ural grounds necessitating reversal, such 
as the failure to allow defendant proper 
cross-cxamination as to the measure of 
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damages, the placing of the burden of 
proof on defendant to prove that the 
trees did interfere with the power lines, 
rather than on plaintiff to prove they 
did not interfero, the failure of plain- 
tiff to frame an issue for the jury on © 
the question of negligence of defendant, 
Since plaintiff could recover only if 
defendant was negligent in the use of 
its easement. 


Franchises - Construction of grant as 
limited to life of grantee or perpetual 


Defendant owned and operated an elec- 
tric generating plant in the plaintiff 
city, and in the conduct of its business 
placed its poles, wires and mains in and 
on the city streets and alleyways, claim- 
ing the right to do so by virtue of an 
ordinance passed by plaintiff in 1887. 
The ordinance granted to deféndantts 
predecessor in interest,a corporation 
chartered for fifty years, and to "its 
successors or assigns", the right to use 
the city streets and alleys as defendant 
did in fact use them. 


Plaintiff contended that’ the ordinance, 
as a matter of construction, granted the 
rights and privileges enumerated therein, 
for only fifty years, the life of the 
original grantee, and that if it purported 
to make a perpetual grant it was invalid 
under the Nebraska statutes in force in 
1887. Plaintiff appéaled from a judgment 
for defendant. Held, judgment affirmed, 


City of York, Neb. v. Iowa-Nebraska 
Light & Power Co., 109 Fed. (2d) 683 
C.CeA. 8, 1940). 
The ordinance, as a matter of construc- 
tion granted the rights and privileges 
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therein specified for perpetuity and not 
for fifty years, since it included the 
grantee's successors and assigns. The 
Supreme Court of Nebraska had interpreted 
similar ordinances as making a porpetual 
grant, and the federal court was bound to 
follow the State Supreme Court's inter- 
pretation of a state statute or ordinance 
The city, in 1887, had the power to make 
a perpetual grant of the franchise in 
question under the state statutes 

then in force, giving the city the contro 
and supervision of the streets and the 
power to provide for and regulate the 
lighting of the streets. 


The plaintiff's right to use the 
strects and alleys of the city, so the 
court held, is a property right in the 
naturo of an easement, and "although the 
exercise of that right is‘ subject to the 
police power of the state, the grant can- 
not be taken away arbitrarily". Hence, 
plaintiff may not be ousted from the city 
strects -< 


Jurisdiéition of Publie Service Commissin 
over Sale of electrical appliances by pub- 
lic utility 


The New York Public Service Commission 
held a hearing and made a determination 
favorable to the Consolidated Edison Co. - 
involving the question whcthor the prac- 
tices of the Company. in connection with 
the sale of electrical appliances, es- 
pecially refrigerators, were fair and 
reasonable. The City Ice and Fucl Co., 
apparently a competitor injured by the 
practices of the Consolidated Mison, 
petitioned the court to review the deter- 
mination of the Commission, and the Con- 
solidated Edison intervened. “The lattcr 
company urged that the Commission had no 
jurisdiction over questions concerning 
the sale of appliances; that cven if it 
had such jurisdiction the Commission was 
not empowered to hold a hearing; that 
even if it were so empowered, its deter- 
mination was not reviewable by the courts, 
Held, that the Commission had jurisdic- 
tion, that it was empowored to hold the 
hearing, and that its determination was 
revicwable’ by the courts. In re-City Ice 
& Fuel Co.,-18 N.Y. Supp. 588 (Sup. Ct. 
Ne Ye 1940). 


‘the defendant cvoperative. . 
“A as an individual was Liable but the. 


The court held that the Commission has 
supervision over questions concerning the 
sale of electrical appliances manufacture 
or sold by public utilities, cven though 
by statute the utility is given the right 
to manufacture and sell appliances, since 
"this right, because of the essence of the 
utility itsclf, mst be subject to the 
supervision of the Public Service Commis- ; 
sion in order that this right, by its 
exercise, may not result in discrimina- 
tory or preferential rates". Further, 
the court ruled that the Public Service 
Law empowered the Commission to hold 
hearings. in meeting the objection that’ 
the courts had no jurisdiction to review, 
the court held that the provision of the 
Civil Practice Act limiting judicial re- 
view of the hearings of a Commission to 
those held “pursuant to statutory direc- 
tion" was mct in this case, since, al- 
though the hearing of the Commission was 
pursuant to a statute permitting and 
allowing, rather than directing the hear- 
ing, it was still within the spirit. and 
meaning of the statutory words .. 


Liability of REA Cooperative for Tort 


Plaintiff brought an action for damages 
for personal injuries received while rid- 
ing in an automobile driven by A, agent 
and employee of the defendant electric 
cooperative corporation. -A, while acting 
as employee and agent of the cooperative. 
took the plaintiff on official business. 
for a drive to a point on plaintiff's 
farm for the purpose of examining and 
discussing the location of. poles on the 
farm. The allegation of the plaintiff . 
was that A drove negligently, as a re-. 
sult of which the automobile hit a stump 
and injured the plaintiff, The action 
is both against A as an individual and - 
Held, that 


defendant cooperative is an organization 
in the nature of 2 corporation holding itt 
funds in trust and therefore could not 


be liable in tort. Arkansas Valley Coop- 


erative Rural Electric-.Co. & Wilson v.. 


Elkins (Ark. Sup. Ct. June 10, 1940). 


The holding of the court that an clec- 
tric coxperative corporation organized 
under a Cooperative Corporation Act and 
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borrowing money from the Rural Electri- 
fication Administration is not liable 
for tort is extremely interesting. 

The court takes judicial notice of the 
ereation of the Rural Electrification 
Administration, pointing out that under 
the Act "great sums of money were set 
aside with which to make loans to local 
cooperative agencics throughout the 
nation to enable rural residents to 
secure the conveniences afforded by 
electric service, a privilege that had 
heretofore been denied to them on ac- 
count of the prohibitive cost." The 
court then went on to discuss the nature 
or the defendant cooperative; 


The cooperative is a non-profit org- 
anization engaged in rendering service 
to members only. Its purposes are oax- 
_ tremely limited and it may not cngage 
in general business, In such a case the 
court states: "We think the funds created 
by non-profit sharing corporations, such 
as in the instant case, are in the 
nature of trust funds." The court 
also points out that the Arkansas statute 
under which such cooperatives are 


organized docs not permit business gains 
or profits from which judgments in tort 
might be satisfied. Consequently, the ~ 
court concludes that the entity created, 
i.e., the Rural Electric Cooperative Cor- 
poration, is an organization performing 
a trust function for its membership and 
it may not be held liable in tort. 


[Editorial Note/ 


A study of this decision and the law 
of the several states on the subject has 
led the Editors of the Law Journal to the 
conclusion that the doctrine stated in 
the instant case will be confined to the 
State of Arkansas and will not become 
general law. 


Negligence ~ Duty of Company supplying 
electric energy to provide fuses in motor 
owned by the one purchasing the energy 


Defendant electric power company enter- 
ed into a contract to furnish electric 
current to plaintiff for the operation of 
a cotton gin. As a result of the absence 
of a fuse on the motor wires one of the 
electric motors was burned out, ‘The 
plaintiff brings this action, alleging 
negligence on the part of the defendant 
in its failure to provide fuses. ‘The 
lower court’granted a motion for a non- 
suit. Held, affirmed. Williamson v. 
South Carolina Electric & Gas Co., 7 


ee 
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The court states that the contract in 
question for the furnishing of electric 
energy was excecdingly simple and con- 
tained no reference to fuses, Conse- 
quently, the burden of proof rested upon 
the plaintiff to show that the power com- 
pany was under a duty to protect the 
equipment in question. No proof of this 
fact was given. Furthermore, the court 
points out, the record was silent as to 
why the plaintiff did not place fuses in 
the motor for its own protection. In view 
of the facts demonstrated there was no 
proof of a duty upon the defendant to pro- 
tect the plaintiff's motor by installing 
fuses and without proof of the duty there 
could be no negligence, 
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Negligence - Duties with respect to 
stringing of wires adjacent to telephone 
lines 


Plaintiff filed a suit against three 
individuals, a telephone company, and a 
power company for judgment for $2,000, 
on account of averred negligence, The 
negligence alleged arose as a result of 
the following facts: The three individu 
defendants cut a tree growing on the land 
of one of them. It stood about 14 or 15 
feet off the 50 foot right of way of the 
defendant power company and about 40 
feet from the nearest wire which was 
charged with electricity of 33,000 volts. 
The long distance telephone lines of the 
defendant telephone company crossed the 
electric line near this point. The negli 
gence alleged on the part of the electric 
company and the telephone company was tha 
they constructed their lines to cross one 
another adjacent to standing timber and 
without insulation, Furthermore, that 
they permitted their lines to cross cach 
other in such a fashion as to permit the 
lines to touch each other, The testimony 
showed that the trcoe was cut so as to 
cause it to fall parallel with the high 
tension lines, However, a vine had con- 
nected to one of the trees and this 
caused the tree to swing to one side and 
strike a line carrying high voltage cur- 
rent. The line broke, and as it fell to 
the ground it came in contact with the 
telephone line. As a result of the con- 
tact the plaintiff, employed at the 
Switchboard in the office of the local 
telephone company, was severely shocked 
and injured. The lower court rendered a 
judgment upon a verdict for the plaintiff, 
Held, reversed and the case dismissed. 


Southwestern Gas & Electric Co. v. Deshazo 


158 S.W. (2a) 397 (Ark. 1940), 

The court indicated that the alloga- 
tion of the plaintiff as to the negligence 
of the power company in constructing its 
line too close to the telephone line would 
be tested in the light of the National 
Electric Safety Code adopted by the Deo- 
partment of Public Utilities, On this 
point the court states: 


"While these regulations may be regard— 
ed as official, and as furnishing, under 
ordinary circumstances, reasonable margins 
of safety in the conduct of those who con- 
struct and maintain such electric systems, 
it may perhaps be said that such regula- 
tions prescribe only the minimum of care 
that should be tolerated under such cir- 
cumstances and conditions, but certainly ., 
if such minimm of care be taken and exer- 
cised in such construction work, then one 
who asserts defects such as to make the 
construction or maintenance dangerous, © 
must assume the burden of proving the 
particular acts or conditions that con- 
stitute the negligence complained of. 

The proof in this case does not show any 
facts in regard to faulty or negligent 
construction. For instance, in regard to 
trees, Rule 281, paragraph A, was offered 
in evidence. It provides that: ‘Where 
trees exist near supply line conductors 
they shall be trimmed, if practicable, 

so that neither the movement of the trees 
nor the swinging or increased sagging of 
conductors in wind or ice storms or at 
high temperatures will bring about contact 
between the conductors and the trees. 
Exception, For the lower voltage conduc- 
tors, vhere trimming is difficult, the 
conductor may be protected against abra- 
Sion and against grounding through the 
tree by interposing between it and the 
tree a sufficicntly nonabsorptive and sub- 
stantial insulating material or device. 

B. At wire crossings and railroad cross- 
ings as far as practicable, from »verhang- 
ing or decayed trees which might fall intc 
the line.'* 


"We find no provision in these rules, 


f or any part thereof, that the owner of the | 


nigh tension lines should anticipate every 
possible condition whereby a sound, green 
tree, approximately 40 feet away, might be 
roken down or storm=swept as to make 
it necessary to go upon the land of anoth@ 
and cut trees, or move the line already 
constructed, should a tree on land adja- 
cent thercto, though belonging to another, 
grow to a sufficiont height that it might 
at some time be blown across such line. 
The proof in this case is not that there 


So 
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was any sagging condition of any line. 
There was not any overhanging tree. Ther 
was no decayed tree, nor is there a re- 
quirement in law that those who construct 
and maintain wire circuits should antici- 
pate the falling of any sound, green tree 
or that it might be cut by the owner, or, 
if cut, that a vine growing in the top 
might cause it to fall so as to break 
some wire and cause damage. The witnesse 
tell us also that such wires, or lines, 
where they cross shall be at least 6 feet 
apart according to the rules of National 
Code of Safety, and those who are cx- 
perienced in such construction say under 
ordinary conditions such allowances could 
not be criticized as improper. In this | 
cause, however, the facts are undisputed | 
that the lines were 12 fect apart, that | 
is to say that the electric lines carry- 
ing the high voltage were 12 feet higher 
than the tclephone lines which crossed 
below. The proof also shows that these 
high tension lincs were properly built 
above the smaller or lightcr lines of the 
telephone company, so if 6 feet be a 
reasonable clearance, twice that distance 
furnished greater protection," 


The other important point considered 
by the court concerned the argument on 
the part of the plaintiff that the judg- 
ment should be sustained on the doctrine 
of res ipsa loquitur. The court denies 
the application of this principle to the 
facts in the instant case, stating: 


We think it may be announced that the 
only instance in which the rule of res 
ipsa loquitur applies must bc that the 
act or thing causing the injury must have 
been under the exclusive control and 
management of the one charged and it will 
not apply except when the occurrence must 
be such as in the ordinary course of 
events it does not happen when due care | 
has becn exercised. In such instances it 


is said a rebuttable presumption arises 


that there was negligence on account of 
Which plaintiff may recover, unloss the 
defendant, or one charged offers evidence 
to meet and offset or rebut the presump- 
tion. But in all cases where all the 
facts attending the injury are disclosed 
by the evidence and nothing is left to 
inference, certainly no presumption can 
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be indulged. In this case there are 
several things that were not found within 
the control or management of either of the 
defendants. The first of these is that 
three farmers who cut the tree acted in- 
dependently. The tree and the manner of 
its falling was certainly not within any 
power or authority of the defendants to 
control or direct in any way. There is 
no evidence that any one had any know- 
ledge that the top of this tree that was 
cut was tied or connected by a vine to 
another tree. There is no showing that 
the electric company had any control over 
or management or direction in any sense 
of the long distance telephone line, nor 
is there any connection of the tclephone 
company to the electric line. Certainly 
the electric company had no control over 
the office of the telephone company or thc 
grounding of any of the wires. It did noi 
even have the right or powcr to make an 
inspection, and if there had been a dé@ 
fect, tc correct or repair the same." 


ADMINISTRATIVE INTERPRETATIONS 
Utah Contractor's License 


The Attorney General of Utah in an 
opinion rendered recently ruled that a 
foreign corporation did not have to ob- 
tain a Utah contractor's license in order 
to submit a bid for work to be performed 
in Utah. 


Section 79-5A-1, Utah Rev. Stat. Supp. 
1939, requires contractors to secure a 
license before engaging in business of 
acting in the capacity of a contractor 
in Utah, This section provides: 


"It shall be unlawful for any person, 
firm, copartnership, corporation, associa- 
tion or other organization, or any com- 
bination of any thereof, to engage in the 
business or act in the capacity of a con- 
tractor within this State without having 
a license therefor as herein provided, un- 
less such person, firm, copartnorship, 
corporation, association or other orgeni- 
zation is particularly exempted as pro- 
vided in this Act." 


bce sts 


"6. Can we submit a bid, obtaina 
contract, and then qualify as a foreign 
corporation in order to fully protect our & 
rights without incurring any fines for 
doing business in your State without a 
license? Yes." 


A foreign corporation asked the Attor- 
ney General six questions which he answer 
ed as follows: 


"|, Must we obtain a license as a 
qualified contractor to bid on public 
work or private work in your State? No. 
Must this be done before bidding? No. Thus a contractor incorporated outside , 

; the State need not obtain a Utah contrac- 
tor's license before submitting a bid on © 
a project to be constructed within the 


State of Utah. 


"2, If so, what is the name of the 
licensing body, and what is their full 
address? The Department of Registration 
is the bureau that licenses contractors. 


"3, Must we qalify as a foreign 


corporation before submitting bids in LEGAL MEMORANDA RECENTLY RECEIVED 
order that we may be fully protected as 

to all of our rights under the laws of A-247 N.C. cooperative constructing dis- 
your State? No. tribution lines into Tenn, 


"4, (a) Is the presentation of a bid | A-249 Issuance of bonds by Wis. municipal. 
construed as doing business in your State ity power district without approval 
No. of electorate 

(b) Is the acceptance of such a 
bid construed as doing business in your A-252 Power of Oklahoma municipality to 
State? No, but steps for qualifying must sell public land to a cooperative 
be immediately initiated thereafter, 
A-266 Extent of medical and surgical aid 
provided for under Workmen's Com- 


"5. Can we submit bid and qualify as 
| pensation Laws in the United States 


a foreign corporation after the award has | 
been made to us? Yos. If so, does this 
involve payment of a fine for non-compli- 
ance as a foreign corporation because not | A-284 Maryland cooperative serving 
qualifying at the timc the award was made? Virginia 

NO. 
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A-248 


~ A-250 


A251 


A-253 


A=254 


A=-295 


A-256 


A=-259 


A=260 


A-261 


A=-262 


A=265 


A-264 


A-265 


from statutes taxing, and provid- 
ing for recordation of, easements 


Execution of revenue bonds by the 
utility districts without consent 
of electorate (Regions 1 and 4) 


Exemption of S.C. cooperatives 
Necessity of execution of a ae | 
instrument by the trustce 
Discussion of the statutory re- | 
quirement that a certified check 
be submitted by contractors (Wash. 
Public Utility Districts) 


Issuance of revenuc bonds by power 
districts without opproval of the 
electorate (Regions 2 and 3) 


Issuance of revenue bonds by powe 


districts without approval of the 
clectorate (Region 7) 
{ 
| 
Power of an Ohio cooperative to 
operate refrigeration plant 


Power of board of trustecs to exc-! 
cute mortgage without consent of 
members (Ohio) 
Nature of Arkansas municipal 
franchises 

Constitutionality of statute fix- | 
ing short period of limitation 


for actions concerning rights of | 
way (Ga.) 


Agent acting as broker (Illinois) 


Examination of conditional sale, | 
irrigation installation contract. 


Jurisdiction of public service | 
commission over rates within and | 
without the stato (N.H.) | 
Necessity for refiling chattel 
mortgage (N.D.) 
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LEGAL DIVISION ADDENDUM 


Allocation of cost of production 
under Alabama Municipal Revenue 
Bond Act 


Security interest of government 
in funds advanced to borrowers 
and held in bank 


Legal effect of amendments to 
bylaws not adopted in the pres- 
cribed manner 


Legality of a special statute of 
limitations concerning actions 
against cooperatives in La. 


Statutory restrictions on con- 
tractual activities of government 
employees 


Right to string wires across 
railroad right of way 


Amendment to articles of incor- 
poration (Wis.) 


Statutory provisions relating to 
conveyancing (Mich.) 


Requirement for foreign contrac- 
tors to obtain licenses prior to 
submitting bids (Utah) 


Necessity of obtaining authoriza- 
tion of members of Wisconsin bor- 
rowers prior to the making of in- 
stallation loans 


Power of Administrator to sell 
bonds purchased by REA 


Effect of a deed granted to an 
organized corporation and dcliver- 
ed to a promoter of the corpora- 
tion 


Power of Nebraska Public Power Dis. 
tricts to engage in the financing 
of installation loans 


Power of a Maine borrower to exe 
tend its lines into Canada 


2 
A-281 Applicability of the Public Util | T-233 
ities Holding Company Act to the 
redemption of bonds by REA 
A=-283 Registration of motor vehicle tT. 234, 
liens (all states considered) 
A=-285 Necessity for acknowledgment by | 
bond subscribing witnesses toa | T.235 
mortgage (S.C.) | 
A-286 Necessity of stockholders tee | TH236 
to the execution of corporate | 
mortgage (Mo.) 
| T-237 
A-287 Power of a Neb. Public Power Dis- | 
trict to assume a mortgage of 
another power district -- meaning | T-~238 
of the term "to borrow money" 
A-288 Liability of a cooperative to per- 
sons injured by an clectrical farm 
equipment dcomonstration | T-239 
A-289. Assignment of franchises (Iowa) Bete 
A-290 Right of mortgagee to enjoin orde 
of public service commission T. 241 
A-291 Legality of authorizing private T.~242 
manufacturing company to manufac- | 
ture and sell a government owned | T-243 
patent | 
A-292 Pennsylvania cooperative serving | 
New York | M244 
p24 
TAX MEMORANDA RECENTLY RECEIVED | Beep 
T-252 Equitable relief against enforce- | T-246 


ment of tax on excess valuation 


Opinion of Attorney General of 
Now Mexico on income and ad valorem 
property taxes 


Dissolution of N.C. Mutual Elec- 
tric Light and Power Association - 
Tax problems 


Exemption of REA cooperatives from 
Ky motor vehicle license tax 


Delaware ad valorem property tax 
on REA lines 


Washington compensating tax on 
meters purchased outside the state 


Corporation chartered as public 
utility taxable as such in Tenn, 
although its public utility 
privileges are not exercised 


Maryland recordation tax 


Louisiana ad valorem tax legisla- 
tion 


Ky. ad valorem property tax 
Farm equipment tour - tax problems 


Recent decision of U. S. Supreme 
Court on valuation - Nashville, 
Chattanooga & St. Louis Railroad 
ve Browning 


Colorado cases talking of earning 
power in cvaluating property 

Ga. coope operating in N.C. subject 
to N.C. gross receipts tax 


If REA cooperatives were considered 
consumers rather than retailers 
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